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3TCA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

This appeal filed by the assessee is directed against the order of
the Id. Principal Commissioner of Income Tax, Chennai dated 30.10.2019
relevant to the assessment year 2016-17 passed under section 263 of the

Income Tax Act, 1961 [“Act” in short].

2. Facts are, in brief, that a search action under section 132 of the Act
was conducted in the assessee’s case along with Shri P.T. Selvakumar

and Shri Shivu on 30.09.2015. During the course of search, certain



) LTA. No. 3345/Chny/19

incriminating materials were seized and a sworn statement was also

recorded from the assessee under section 132(4) of the Act. The

assessee has admitted .5 crores in cash as a part of remuneration from

M/s. SKT Studios and another %.10 crores for other infirmities. The
assessee has filed his return of income for the assessment year 2016-17

admitting total income of %.35,42,91,890/-, which includes unaccounted

income of %.15,00,00,000/- admitted during the course of search. The

Assessing Officer has completed the assessment under section 143(3) of
the Act on 30.12.2017. In the assessment order, the Assessing Officer
made certain additions apart from the additional income disclosed by the
assessee during the course of search. In the assessment order at para
10, the Assessing Officer has stated that penalty proceedings under

section 271(1)(c)/ 271AAB of the Act will be initiated separately.

2.1 Subsequently, the Id. PCIT, by issuing show-cause notice on
30.07.2019, asked the assessee to explain as to why the order passed by
the Assessing Officer dated 30.12.2017 should not be revised under
section 263 of the Act. The assessee has filed a detailed reply dated
13.08.2019. After considering the reply of the assessee, the Id. PCIT has

noted that the Assessing Officer ought to have been initiated penalty
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proceedings under section 271AAB of the Act, but while issuing the notice
under section 274 of the Act, the Assessing Officer has mentioned the
notice was issued in relation to section 271(1)(c) of the Act and not under
section 271AAB of the Act. Therefore, that to that extent the Assessing
Officer has committed an error which is prejudicial to the interest of
Revenue. Accordingly, under section 263 of the Act, the Id. PCIT set
aside the assessment order passed under section 143(3) of the Act dated
30.12.2017 with a specific direction to make the assessment order de

novo by initiating penalty under section 271AAB of the Act.

3.  The assessee carried the matter in appeal before the Tribunal. The
ld. Counsel for the assessee has submitted that the Assessing Officer
passed the assessment under section 143(3) of the Act dated 30.12.2017
and also stated that penalty proceedings under section 271(1)(c)/271AAB
of the Act will be initiated separately. The Assessing Officer has
mentioned the above for the reason that there are certain regular
additions made by the Assessing Officer apart from the undisclosed
income declared during the course of search proceedings. Therefore,
penalty proceedings has to be initiated separately for the regular addition
and undisclosed income declared during the course of search. Therefore

the Assessing Officer has rightly noted that the penalty proceedings has
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to be initiated under section 271(1)(c) /271AAB of the Act. He has also
submitted that the Assessing Officer has issued penalty notice to the
assessee on 30.12.2017 wunder section 271(1)(c) of the Act.
Subsequently, when the assessee has submitted that the penalty cannot
be initiated under section 271(1)(c) of the Act, the Assessing Officer has
issued another notice dated 11.12.2018 under section 274 r.w.s. 271AAB
of the Act. He further submitted that the show cause notice was issued on
30.07.2019 by the Id. PCIT. When the Assessing Officer has already
initiated penalty proceedings under section 271AAB of the Act on
11.12.2018, the Id. Counsel for the assessee has submitted that the Id.
PCIT, without examining the facts of the case, simply set aside the order
passed by the Assessing Officer under section 143(3) of the Act dated
30.12.2017 is not correct and submitted that the order passed under

section 263 of the Act may be quashed.

4. On the other hand, the Id. DR has submitted that the Assessing
Officer passed the assessment order without making any enquiry and
relied the decisions in the case of Malabar Industrial Co. v CIT[2000] 243
ITR 83 (SC), Swarup Vegetable Products v. CIT (187 ITR 412)(All), PCIT
v. Venus Woolen Mills [2019] 105 taxmann.com 287 (P&H), Lakshmi

Vilas Bank v. JCIT in TCA No. 1370/2008 & Vedanta Ltd. v. CIT in Tax
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Appeal No. 1/2016 with C. A. No. 17/2016 and submitted that the order
passed by A.O is erroneous and prejudicial to the interest of Revenue

and the order passed by Ld. Pr. CIT may be confirmed.

5. We have heard both the sides, perused the materials available on
record and gone through the orders of the Assessing Officer as well as Id.
PCIT. A search was conducted in the case of the assessee. During the

course of search, the assessee has declared an amount of .15 crores

and the return of income was filed subsequently including the amount
declared during the course of search in the return of income. The
Assessing Officer has completed the assessment order by making certain
additions and also he added the income declared by the assessee during
the course of search and completed the assessment. In the assessment
order, the Assessing Officer has stated in para 10 that the penalty
proceedings under section 271(1)(c)/271AAB of the Act will be initiated
separately. We find that the Assessing Officer has correctly passed the
assessment order and also stated that penalty proceedings will be
initiated under section 271(1)(c) / 271AAB of the Act separately for the
reason that the Assessing Officer has made certain additions apart from
the income declared by the assessee during the course of search.

Therefore, if at all the Assessing Officer has to initiate penalty in respect



6 LTA. No. 3345/Chny/19

of regular additions, the Assessing Officer has to initiate penalty
proceedings under section 271(1)(c) of the Act. In so far as income
declared during the course of search, the Assessing Officer has to initiate
penalty proceedings under section 271AAB of the Act. The Assessing
Officer has initially initiated penalty proceedings under section 271(1)(c)
of the Act dated 30.12.2017. Subsequently, the Assessing Officer has

issued notice under section 271AAB of the Act dated 11.12.2018.

6. Subsequent to the issuance of notice by the Assessing Officer
under section 271AAB of the Act, the Id. PCIT, by exercising power
conferred under section 263 of the Act, issued show-cause notice to the
assessee dated 30.07.2019 on the ground that the Assessing Officer
ought to have been initiated penalty proceedings under section 271AAB
of the Act and not under section 271(1)(c) of the Act. By the time, the Id.
PCIT issued notice, the Assessing Officer has already initiated penalty
proceedings under section 271AAB of the Act. The basic assumption of
jurisdiction by the Id. PCIT under section 263 of the Act that the notice
has to be issued under section 271AAB of the Act is not correct for the
reason that the Id. PCIT, without examining the records, he has exercised
the jurisdiction and therefore, on that count alone, the order of the Id.

PCIT that the assessment order passed by the Assessing Officer is
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erroneous and prejudicial to the interest of Revenue, is not correct. In our
opinion, the assessment order passed by the Assessing Officer under
section 143(3) of the Act is after making detailed enquiry and thereafter
initiated penalty proceedings under section 271(1)(c) of the Act as well as
under section 271AAB of the Act is in accordance with law. Therefore, the
order passed by the Id. PCIT has to be quashed and accordingly, the
revision order passed under section 263 of the Act is quashed. The case
law relied on by the Id. DR has no application to the facts of the present

case. Therefore, no adjudication is required.
7. In the result, the appeal filed by the assessee is allowed.

Order pronounced on 13" May, 2022 at Chennai.

Sd/- Sd/-
(G. MANJUNATHA) (V. DURGA RAO)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Chennai, Dated, 13.05.2022
Vm/-
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